I N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF OREGON

ALSEA VALLEY ALLI ANCE, and

MARK SEHL, Case No. 99-6265-HO

Plaintiffs,
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ORDER
V. )

DONALD L. EVANS, Secretary of
the United States Departnent
of Commerce; NATI ONAL MARI NE
FI SHERI ES SERVI CE; PENELOPE
DALTON, NMFS Director; and

W LLI AM STELLE, NMFS Regi onal
Director for the Northwest
Regi on,

N N N N N N N

)

)
Def endant s. )
)

On August 10, 1998, the National Marine Fisheries Services

(“NMFS”) published its final rule listing the Oregon Coast

Evol utionary  Significant Uni t (“ESU") coho salnmon as



“t hreat ened” pursuant to the Endangered Species Act (“ESA’), 16
US C 88 1531, et seq. Plaintiffs bring this action
challenging the validity of the listing decision. Currently
before the court are plaintiffs' motion (#74) for sunmary
judgment and defendants' cross notion (#81) for sumary
j udgnment .

| . Backar ound

In 1973, Congress enacted the ESA “to provide a programfor
the conservation of . . . endangered and threatened species.”
16 U.S.C. 8§ 1531(b). The purposes of the ESA are “to provide a
means whereby the ecosystens upon which endangered species and
t hr eat ened speci es depend may be conserved, to provi de a program
for the conservation of such endangered species and threatened
species, and to take such steps as nay be appropriate to achi eve
[these] purposes . . . .” 1d. 8§ 2(b).

The ESA al so recogni zes that conservation of |isted species
may be facilitated by artificial means. Specifically, the ESA
defined the term “conservation” as:

.the use of all methods and procedures which are
necessary to bring any endangered species or

t hreat ened species to the point at which the neasures

provided pursuant to [the ESA] are no |onger

necessary. Such nethods and procedures include, but

are not limted to, all activities associated wth

scientific resources managenent such as research

census, |aw enforcenent, habitat acquisition and

mai nt enance, pr opagati on, live t rappi ng, and

transpl antation .
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16 U.S.C. § 1532(3).

In addition, *“if a species is listed under the ESA, the
Secretary nmust not nerely avoid elimnation of that species, but
is required to bring the species back from the brink
sufficiently to obviate the need for protected status.”

Federation of Fly Fishers v. Daley, 131 F.Supp.2d 1158, 1163

(N.D. Cal. 2000).

Section 4(a) of the ESA commts to the Secretary of Commerce
(“Secretary”) the responsibility of determ ning whether certain
species are “endangered” or “threatened.” The Secretary has
del egated this authority to the NMFS.

An “endangered species” is defined as “any species which is
i n danger of extinction throughout all or a significant portion
of its range.” 16 U S.C. § 1532(6). A “threatened species” is
defined as “any species which is likely to become an endangered
species within the foreseeable future throughout all or a
significant portion of its range.” 16 U. S.C. 8§ 1532(20).

When determ ning whether a species is “endangered” or
“t hreat ened,” the NMFS nust consider five statutorily prescribed
factors: 1)“the present or threatened destruction . . . of its
habitat”; 2)the “overutilization” of the species by hunmans;
3)di sease or predation pressures; 4)“the i nadequacy of existing

regul atory mechani sns”; and 5)“other natural or manmade factors
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af fecting” the continued existence of the species. 16 U. S.C. §
1533(a). This determnation is to be made “solely on the basis
of the best scientific and comrercial data available to [the
Secretary].” 16 U.S.C. 8 1533(b)(1)(A).

The ESA defines “species” to include “any subspeci es of fish

or wildlife or plants, and any distinct population segnment of

any species of vertebrate fish or wildlife which interbreeds
when mature.” 16 U. S.C. 8§ 1532(16) (enphasis added). Congress
did not define the term “distinct population segnment” (“DPS")
and the ESA does not set forth any restrictive criteria for

defining a DPS. See Southwest Center for Biological Diversity

v. Babbitt, 980 F.Supp. 1080, 1083 (D. Ariz. 1997).

Beginning in 1991, NWMS issued various policies that
interpreted the ESA and its DPS provision, relevant to the
Paci fic sal non. NMS eventually applied these policies to the
coho salnmon in its August 10, 1998, listing decision.

On November 20, 1991, NMS issued its “Policy on Applying
the Definition of Species Under the Endangered Species Act to
Pacific Sal mon” (hereinafter the “ESU Policy”). 56 Fed. Reg.
58,612 (1991). In the ESU Policy, NMFS introduced the term
“evolutionary significant unit” (“ESU") to interpret the ESA' s
meani ng of “distinct population segnment.” 56 Fed. Reg. at

58,613 (Nov. 20, 1991). NMS expl ai ned:

O der -4-



a stock of Pacific salmn wll be considered a
di stinct popul ation, and hence a “species” under the
ESA, if it represents an Evolutionary significant unit
(ESU) of the biological species. A stock nmust satisfy
two criteria to be considered an ESU:

(1) It nust be substantially reproductively isolated
from ot her conspecific population units; and

(2) It nmust represent an inportant conponent in the
evol utionary | egacy of the species.

56 Fed. Reg. at 58, 618.

NMFS states that the first criterion can be neasured “by
moverments of tagged fish, recolonization rates of other
popul ati ons, measurenents of genetic differences between

popul ati ons, and evaluations of the efficacy of natural

barriers.” |d.
The second criterion i's concer ned with t he
“ecol ogi cal/genetic diversity” of the species as a whole. 1d.

NMFS states that the following questions are relevant in
determ ni ng whether this criterion is met 1) is the popul ation
genetically distinct fromother conspecific popul ati ons, 2) does
t he popul ati on occupy unusual or distinctive habitat, 3) does
the population show evidence of unusual or distinctive
adaptation to its environnment. |d.

On April 5, 1993, the NMFS published its policy entitled
“Interim Policy on Artificial Propagation of Pacific Salnon

Under the Endangered Species Act” (the “Hatchery Policy”). 58
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Fed. Reg. 17,573 (1993). The Hatchery Policy describes how the
NVFS considers hatchery populations when making |listing
deci sions about the Pacific salnon. The Hatchery Policy
interprets the ESA as requiring NMFS to focus its recovery
efforts on “natural populations.” The Hatchery Policy builds
upon this cornerstone interpretation with the position that
“artificial propagation may represent a potential method to
conserve |listed sal non species when the artificially propagated
fish are deternmned sinmlar to the listed natural population in
genetic, phenotypic, and life-history traits, and in habitat use
characteristics.” 58 Fed. Reg. at 17,573-74 (April 5,
1993) (enphasi s added). Al t hough hatchery popul ati ons may be
included as part of a listed species, NMFS policy is that it
shoul d be done sparingly because artificial propagation could
pose risks to natural populations.! |d. at 17,575. Thus, the
Hat chery Policy states:

[I]f available information indicates that existing

hatchery fish can be consi dered part of the biol ogical

ESU, a decision nust be made whether to include them

as part of the listed species. 1n general, such fish

will not be included as part of the |listed species.

An exception may be made for existing hatchery fish if
they are considered to be essential for recovery.

The Hatchery Policy defines “risks” to natural
popul ations in terns of genetics, such as the |oss of genetic
diversity that could lead to greater instances of disease
and/or the inability of natural popul ations to survive
relative to hatchery popul ations. 58 Fed. Reg. 17,574.
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Id. at 17,575 (enphasi s added).

NMFS excl udes hat chery popul ati ons fromits |isting decision
unl ess the hatchery popul ati on can be consi dered part of the ESU
and the NMFS considers the hatchery population “essential to
recovery.” |d. at 17,575.2 Although the phrase “essential to
recovery” is not specifically defined, NMFS gives the exanples
of a natural population facing a “high, short-term risk of
extinction, or if the hatchery population is believed to contain
a substantial proportion of the genetic diversity remaining in
the species.” |d.

On July 25, 1995, NMFS conpleted a status review of west
coast coho sal non and issued a proposed rule to list six ESU s

of coho salnon as threatened. 63 Fed. Reg. at 42,587-88. One

°NMFS Policy states that a hatchery population will not be
considered part of the ESU if the available informtion
i ndi cates that:
1)the hatchery population in question is of a
different genetic |ineage than the |isted natural
popul ati ons,

2)artificial propagation has produced appreciable
changes in the hatchery population in
characteristics that are believed to have a genetic
basis, or

3)there is substantial uncertainty about the
rel ati onshi p between existing hatchery fish and the
nat ural popul ation.

58 Fed. Reg. 17,575.
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of the ESU s proposed as “threatened” by NMFS was the “Oregon
Coast ESU.” NMFS subsequently revoked this decision based
partly on conservation neasures in the Oregon Coastal Sal non
Restoration Initiative and a Menorandum of Agreenent between the
NMFS and the State of Oregon that assured state protection of
this species. 62 Fed. Reg. 24,588 (May 6, 1997). However, a
lawsuit was filed in this district that challenged NMS
decision not to list Oregon Coast coho as threatened. See

Oregon Natural Resources Council v. Daley, 6 F.Supp.2d 1139 (D.

Or. 1998)(Stewart, J.) The court ultimtely found that NMFS
should not have considered the conservation neasures in the
state restoration initiative and the nmenorandum agreenent wth
the state of Oregon and remanded to the agency to reconsider its
decision. |d. at 1161.

Pursuant to court order, on August 10, 1998, NMFS issued a
final rule listing the Oregon Coast coho ESU as threatened. 63
Fed. Reg. 42,587 (Aug. 10, 1998). However, within this ESU,
NMFS only listed all “naturally spawned” coho i nhabiting streans
bet ween Cape Bl anco and the Colunbia River. 1d. I n reaching
this listing decision, NVFS applied its April 5, 1993 Hatchery
Policy to the coho sal ron. 63 Fed. Reg. 42,589. NMS concl uded
that nine Oregon hatchery populations were part of the sane

Oregon Coast ESU as the natural popul ations. However, the
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hat chery popul ations were not included in the listing decision
because the hatchery popul ati ons were not “deenmed 'essential’' to
recovery.” 1d. Although excluded fromthe |isting decision,
NMFS stated that it mght consider wusing these hatchery
popul ati ons for future recovery but that “in this context, an
"essential’ hatchery population is one that is vital for ful
incorporation into recovery efforts.” [|d.

Plaintiffs seek to invalidate the August 10, 1998 listing
decision. Plaintiffs central argunent is that NMFS' distinction
bet ween “naturally spawned” and “hatchery spawned” coho sal non
is arbitrary and capricious and thus wunlawful under the

Adm ni strative Procedures Act (“APA”) 5 U S.C. § 706.

1. Standards
An agency’s actions pursuant to the ESA are revi ewed under
the Adm nistrative Procedure Act (“APA”), 5 U.S.C. §8 706(2)(A).

See Friends of Endangered Species, lInc. v. Jantzen, 760 F.2d

976, 980-81 (9th Cir. 1985). The APA requires this court to
conduct a “thorough, probing, in-depth review of the agency

decision. Citizens to Preserve Overton Park v. Vol pe, 401 U. S.

402 (1971). However, this court nmust also give the agency
decision a high level of deference by presum ng the agency's

action to be valid. See Ethyl Corp. v. Environnental Protection
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Agency, 541 F.2d 1, 34 (D.C. Cir.), cert. den., 426 U S. 941
(1976).

An agency's decision is invalid, and summary judgnment is
appropriate, only if it is “arbitrary, capricious, an abuse of
di scretion or otherwise not in accordance with law.” 5 U S.C

8§ 706(2)(A); Oegon Natural Resources Council v. Daley, 6

F. Supp.2d 1139, 1145 (D. O. 1998). An agency's decision is
arbitrary and capricious if it:

has relied on factors which Congress had not intended
it to consider, entirely failed to consider an
i mpor t ant aspect of the problem offered an
expl anation for its decision that runs counter to the
evi dence before the agency, or is so inplausible that
it could not be ascribed to a difference in view or
t he product of agency expertise.

O Keeffe's Inc. v. U S. Consuner Prod. Safety Conmm n, 92 F.3d

940, 942 (9'" Cir. 1996) (quoting Mdtor Vehicle Mrs. Ass'n of

U.S. v. State FarmMut. Auto. Ins. Co., 463 U. S. 29, 43 (1983)).

“When a plaintiff challenges a final agency action, judicial

review normally is limted to the admnistrative record in

exi stence at the tinme of the agency's decision.” Friends of the

Clearwater v. Dombeck, 222 F.3d 552, 560 (9" Cir. 2000)

(internal citations omtted). Therefore, the agency is only
required to “justify its final action by reference to the

reasons it considered at the tine it acted.” |d. However, the
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Ninth Circuit has allowed judicial review of final agency
deci sions beyond the record wunder the following four
ci rcumst ances:
(1) if necessary to determ ne “whether the agency has
considered all relevant factors and has explained its

deci sion;”

(2) “when the agency has relied on docunents not in the
record;”

(3) “when supplenmenting the record is necessary to explain
technical terms or conplex subject matter.”

(4) “when plaintiffs make a showi ng of agency bad faith.”

Sout hwest Center for Biological Diversity v. United States

Forest Service, 100 F.3d 1443, 1450 (9'M Cir. 1996) (interna

citations omtted). Although both parties submtted affidavits
in support of their respective notions for summary judgment,
several of those affidavits relied on material outside of the
adm ni strative record. The court declines to consider this

i nformati on. 3

For exanple, Oregon Trout, a non-profit organization,
submtted an am cus curiae brief (“Amcus Brief”) to the
court on behalf of defendants. Oregon Trout opposes the
extensi on of ESA protection to hatchery fish because “to do so
woul d effectively underm ne the protection that the [ESA]
affords to remaining wild populations.” (Am cus Brief at 1.)
The court will consider the Amcus Brief to the extent that it
assists the court in understanding the adm nistrative record
as it existed at the time of the disputed listing. However,
the Am cus Brief relies, in part, on material not before the
agency prior to its final decision and therefore is not
appropriately considered by this court.
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[11. Di scussi on

Both parties nmove for summary judgnment on plaintiffs’
claims. Defendants further nmove for sunmary judgnent on statute

of limtations grounds.

A. Statute O Limtations

Def endants correctly note that the ESA contains no express
statute of limtations. Therefore, the applicable statute of
limtations is found at 28 U.S.C. § 2401(a), the general statute
of limtations for civil actions against the federal governnent.

See, e.d., Broadened Hori zons Ri verkeepers v. United States Arny

Corps of Engineers, 8 F. Supp.2d 730, 736 n.9 (E.D. Tenn. 1998);

Kent ucky Heartwood., Inc. v. Wrthington, 20 F. Supp.2d 1076

1092-93 (E.D. Ky 1998); Strahan v. Linnon, 967 F. Supp. 581, 607

(D. Mass. 1997).

28 U. S.C. § 2401(a) provides that “every civil action
commenced agai nst the United States shall be barred unl ess the
conplaint is filed within six years after the right of action
first accrues.” Under section 2401(a), a cause of action first
accrues when the “person challenging the action can institute

and maintain a suit in court.” Traf al gar Capital Assoc. V.

Cuonp, 159 F.3d 21, 34 (1t Cir. 1998).

Plaintiffs first filed this case in Novenmber of 1999.
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Def endants argue that plaintiffs' challenges to the ESU Poli cy,
adopted in 1991, and the Hatchery Policy, adopted in April of
1993, are tinme barred by section 2401(a) because they exceed the
applicable six-year statute of limtations. However,
plaintiffs' first cause of action under the ESA chall enges the
NMFS decision to list only naturally spawned popul ati ons of coho
sal non as threatened. (PlIt.s' First Am Conmpl. 1Y 42-43.) The
final agency decision that pronmulgated this rule was issued on
August 10, 1998. Simlarly, plaintiffs' second cause of action
chal | enges the above referenced listing as violating the APA
ld. at 1 57-66.

Any chal l enge to the earlier NMFS policies would have been
premature because they only provided an outline of what the
government could do in the future with any Pacific salnon
popul ati on. The earlier policies did not provide a final agency
decision regarding specific salnon in specific geographic
regi ons. Also, the earlier policies were not binding on the

NMFS and therefore could not provide the basis of the current

sui t. See Sierra Club v. Slater, 120 F.3d 623, 631 (6!

Cir.1997) (holding that wunder the APA the cause of action

accrues at the tinme of final agency action). It was appropriate
for plaintiffs to await defendants' final listing decision of
August 10, 1998, before bringing suit. This presents a
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justiciable issue for the court and does not run afoul of the
statute of limtations. Defendants' notion for summary judgnment
on statute of limtations grounds is denied.

B. The ESA Chall enge

Plaintiffs argue that the distinction between hatchery
spawned and naturally spawned coho is untenable under the ESA
because the ESA does not allow the Secretary to make listing
di stinctions below that of species, subspecies or a distinct
popul ati on segnent of a species. Essentially, plaintiffs argue
that the Secretary, in this instance, nust include or exclude
all menbers of a distinct popul ati on segment, as opposed to only
sonme nmenbers of a distinct population segnent. Def endant s
argue that the distinction between hatchery coho and natural
coho is valid because the NMFS i nterpretati on of the ESA, and in
particular its interpretation of a “distinct population
segnent,” should be afforded great deference by this court.

After reviewing the adm nistrative record and the rel evant
statutes and | egislative history, the court finds that the NMFS
August 10, 1998 listing decision is arbitrary and caprici ous and
therefore invalid because it relied on factors upon which
Congress did not intend the NMFS to rely. The NMFS deci si on
defi nes the ESU and t hus DSP, but then takes an additional step,

beyond its definition of an ESU, to elim nate hatchery coho from
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its listing decision.

NMVFS defined a “distinct popul ation segnent” by making it
the equivalent of a term (it created) called an “evol utionary
significant unit” (“ESU").4% A species is considered an ESU, and
hence a DPS, if it is “substantially reproductively isolated
from other conspecific population units” and “represent[s] an
i nportant conmponent in the evolutionary | egacy of the species.”
56 Fed. Reg. at 58, 618.

The NMFS interpretation of what constitutes a “distinct
popul ati on segnment” is a perm ssible agency constructi on of the

ESA. See Panansat Corp. v. Federal Comnunications Conmm n, 198

F.3d 890, 894 (D.C. Cir. 1999) (citing Chevron U S. A., Inc. V.

NRDC, 467 U.S. 837, 842-43 (1983) (court nust defer to a
perm ssi bl e agency construction of a statute). Specifically,
the NMFS creation of an ESU and the factors used to define it,
geography and genetics, are within permssible |imts under the

ESA. °

56 Fed. Reg. 58,612 states “a salnon stock will be
consi dered a distinct popul ati on, and hence a 'species' under
the ESA, if it represents an evolutionary significant unit
(ESU) of the biological species.”

°Congress did not prohibit genetics from being considered
during the listing process and specifically included | anguage
in the ESA that all ows agencies to differentiate its |istings
anong the sanme species based, in part, on the degree of threat
t hat species face in different geographical regions. For
exanpl e, Congress |inked the degree of threat a species faced
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The central problemw th the NMFS |i sting decision of August
10, 1998, is that it makes i nproper distinctions, belowthat of
a DPS, by excluding hatchery coho populations from listing
protection even though they are determned to be part of the
sane DPS as natural coho popul ati ons.

The ESA “specifically states in the definition of 'species'

that a 'species' may include any subspecies . . . . and any
di stinct popul ation segnent (DPS) of any species . . . which
i nterbreeds when mature.” 16 U.S.C. 8§ 1532(16); Southwest

Center for Biological Diversity v. Babbitt, 980 F.Supp. 1080,
1085 (D. Ariz. 1997). Listing distinctions below that of
subspecies or a DPS of a species are not allowed under the ESA.

Sout hwest Center, 980 F.Supp. at 1085. Yet, this is precisely

with its geographic |ocation by defining “endangered” or
“threatened” under the ESA, as a degree of harm experienced
“throughout all or a significant part of its range . . . .~
16 U.S.C. 8 1532(6),(20). Additionally, Congress adopted the
DPS | anguage stati ng:

The comm ttee agrees that there may be instances in

which [the Fish and Wldlife Service] should provide

for different |evels of protection for popul ations

of the sanme species. For instance, the U S.

popul ati on of an ani mal should not necessarily be

permtted to becone extinct sinply because the

animal is nore abundant el sewhere in the world.

Simlarly, listing popul ations may be necessary when

t he preponderance of evidence indicates that a

species faces a wi despread threat, but conclusive

data is available with regard to only certain

popul ati ons.”

S. Rep. No. 96-151.
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what the NMFS did in its final listing decision of August 10,
1998. NMFS concl uded that ni ne hatchery stocks were part of the
sane Oregon Coast ESU/ DPS as the “natural” popul ations but none
of the hatchery stocks were included in the listing decision
because NMFS di d not consider them“essential for recovery.” 63
Fed. Reg. 42,589.

The distinction between menbers of the sanme ESU/ DPS is
arbitrary and capricious because NMFS may consider listing only
an entire species, subspecies or distinct popul ation segnment
(“DPS") of any species. 16 U.S.C. 8§ 1532(16). Once NMFS
det erm ned t hat hatchery spawned coho and naturally spawned coho
were part of the same DPS/ESU, the |isting decision should have
been made without further distinctions between nenbers of the
same DPS/ ESU.

The NMFS | i sting decision could arguably be proper under the
ESA if the NMFS had defined “hatchery spawned” coho as a
separate DPS, but it does not appear that this is possible. To
classify hatchery spawned coho as a DPS under NMFS's own
st andar d, hat chery spawned coho woul d have to be
1)“substantially reproductively isolated fromother conspecific
popul ation units,” and 2)“represent an inmportant conponent in
the evolutionary |egacy of the species.” 56 Fed. Reg. at

58, 618. Her e, hatchery spawned <coho are |likely not
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“substantially reproductively isolated” fromnaturally spawned
coho because, once released fromthe hatchery, it is undisputed
t hat “hatchery spawned” coho and “naturally spawned” coho within
t he Oregon Coast ESU share the sane rivers, habitat and seasonal
runs. (PlIt.s' Stmt. of Mat. Facts at f2; Dft.s' Resp. to PlIt.s’
Stnt. of Mat. Facts at § 2.) It is undisputed that “hatchery
spawned” coho may account for as nmuch as 87% of the naturally
spawni ng coho in the Oregon coast ESU. (AR Ex. 12 at 120.) 1In
addi ti on, hatchery spawned and natural coho are the sane species
(Dft.s" Resp. to PIt.s" Stm. of Mt. Facts at ¢ 1.), and
interbreed when mature (ld. at § 4). Finally, the NWMS
consi ders progeny of hatchery fish that are born in the wild as
“naturally spawned” coho that deserve listing protection.

Despite these facts, NMFS decided that hatchery coho, that
are part of the same DPS/ESU as natural coho, should not be
i sted because they were not “essential” to recovery. Thus, the
NMFS |isting decision creates the unusual circunmstance of two
genetically identical coho sal non sw mm ng side-by-side in the
sane stream but only one receives ESA protection while the
ot her does not. The distinction is arbitrary.

Finally, NMFS argues that its listing decision does not
contradict the terns of the ESA because the listing decision,

and relevant polices, are in accordance with ESA goals that
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prioritize “natural” sal non popul ati ons and “genetic diversity”
within those popul ations. Al t hough | agree with the genera
concept that “genetic diversity” is one factor in the |long term
success of a threatened species, and thus is one of many
under | yi ng goal s of the ESA, genetics cannot, by itself, justify
a listing distinction that runs contrary to the definition of a
DPS.

The term “distinct popul ation segnent” was anmended in the
ESA in 1978 so that it “would exclude taxonom c [biol ogical]
cat egori es bel ow subspecies [snal |l er taxa] fromthe definition."®
H R Cow. Rep. No. 95-1804, at 17 (1978), reprinted in 1978
U S.C.C A N 9485, 14855.

Congress adopted the DPS | anguage stating:

The commttee agrees that there may be instances in

which [the Fish and Wldlife Service] should provide

for different |evels of protection for popul ati ons of

the same species. For instance, the U.S. popul ation

of an animal should not necessarily be permtted to

becone extinct sinply because the animal is nore

abundant el sewhere in the world. Simlarly, listing

popul ati ons may be necessary when t he preponderance of

evi dence indicates that a species faces a w despread

threat, but conclusive data is available with regard

to only certain popul ations.”

S. Rep. No. 96-151.

Thus, Congress expressly limted the Secretary’s ability to

*The original definition of species was “any subspeci es of
fish or wildlife of the sanme species or smaller taxa in common
spatial arrangenent that interbreed when mature.”
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make |isting distinctions anong speci es bel owthat of subspecies
or a DPS of a species. Here, the NMFS |isting decision was
based on distinctions below that of subspecies or distinct
popul ati on segnent of a species.

Therefore, the NMFS's listing decision is arbitrary and
capricious, because the Oregon Coast ESU i ncl udes both "hatchery
spawned" and "naturally spawned" coho sal non, but the agency's
listing decision arbitrarily excludes "hatchery spawned" coho.
Consequently, the listing decision is unlawful. 5 US.C 8

706(2) (A).

| V. Concl usion

For the foregoing reasons, plaintiffs' nmotion (#74) for
sunmary judgnent is granted. Defendants' cross-notion (#81) for
sunmary judgnent is denied. The August 10, 1998 NMFS |isting
deci sion, contained at 63 Fed. Reg. 42,587, is declared unl awf ul
and set aside as arbitrary and capricious. The matter 1is
remanded to the NMFS for further consideration consistent with
this opinion. The agency is further directed to consider the
best avail abl e scientific information, including the nost recent
data, in any further listing decision concerning the Oregon
coast coho sal non.

I T 1S SO ORDERED
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Dated this 10th day of Septenber, 2001.

/sl M chael R Hogan
UNI TED STATES DI STRI CT JUDGE
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